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May 24, 2006

Mr. Steven C. Krane, Chair

Committee on Standards of Attorney Conduct
New York State Bar Association

1 Elk Street

Albany, NY 12210

Dear Mr. Krane:

Thank you for the opportunity to submit comments on behalf of the District
Attorneys Association of the State of New York in connection with the proposed
Rules of Professional Conduct, particularly proposed Rule 3.8, Special
Responsibilities of Prosecutors. Before discussing the elements of proposed Rule
3.8, I would like to advise the committee responsible for compiling the re-write of
the Ethical Standards that the District Attorneys’ Association joins the United States
Attorneys from the four Districts of New York, the New York County District
Attorney’s Office and the Bronx County District Attorney’s Office in the comments
which they have submitted.

As a general observation, Courts have long recognized that prosecutors must
often make difficult discretionary decisions about whether to bring criminal charges.
These decisions may hinge on their assessment of the credibility of witnesses or the
cumulative significance of evidence. In any particular case, honest and reasonable
people may differ in making these discretionary decisions. Prosecutors within the
same office may disagree. Judges and juries may eventually come to a different
conclusion about the credibility of the witnesses or the strength of the evidence. And
cases that may appear to be strong at the outset may fall apart later because witnesses
disappear, refuse to testify, or recant. In order to insure that prosecutors would not
be afraid to go forward with cases that they believed were just, their discretionary
decisions about whether to bring charges were held to be immune from civil lawsuit.
A general concern expressed within the District Attorneys Association about these
rules is that they will allow good faith prosecutorial judgments to be second guessed
and where others subsequently disagree, prosecutors will find themselves accused of
unethical behavior and potentially subject to serious disciplinary action.

For example, if a judge issues a trial order of dismissal in a case, will the
prosecutor face disciplinary action? If we lose a Batson argument at the appellate
Jevel, might a charge be filed that the prosecutor acted unethically? At what point
will every legal decision be transformed into an ethical decision and will there be a
chilling effect on a prosecutor zealously advocating a perfectly reasonable point of
view because the consequences of losing the argument might be the filing of a
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103 adequately addresses the obligation of a prosecutor to not knowingly proceed with a
prosecution that is not supported by evidence establishing guilt, and incorporates statutory and
constitutional standards of conduct that are of the highest ethical measure. Rule 3.8(a) should
simply incorporate DR 7-103 as currently written.

Rule 3.8(b)

The proposed rule states a generally understood ethical consideration. Of concemn to the
Association is the prospect that this ethical rule could be used to discipline a prosecutor in an
ongoing investigation of a suspect who has a lawyer and define rights of criminal defendants
beyond those guaranteed by State and Federal Constitutions and the Criminal Procedure Law.
See e.g. United States v. Hammad, 846 F.2d 854 (2d Cir. 1988), revised 858 F.2d 834 (2d Cir.
1988). This rule requires some modification to reflect our view that these rules ought not to
seek to define the rights of criminal defendants which are amply covered in the United States
and New York Constitutions and the case law that has developed from those provisions.

Rule 3.8(c)

This rule enjoins the prosecutor from obtaining from an unrepresented “accused a
waiver of important pretrial rights.” If included among these “important pretrial rights,” are the
constitutional privilege against self incrimination and the right to counsel as they are contained
in the prophylactic warnings embodied in Miranda, we believe the rule goes too far if, in
addition, the word “accused” means someone other than a formally charged individual. If the
definition of “accused” is confined to one who is formally charged, then New York Law would
likely render the attempt to secure a waiver of the “rights” described above a futile exercise
(People v. Samuels, 49 NY2d 218). On the other hand, if the term “accused” includes those yet
to be formally charged, the Rule creates an unwarranted encroachment on a prosecutor’s ability
to question a suspect who may well wish to (knowingly and voluntarily) waive both his or her
privilege against compulsory self incrimination and the right to counsel during such
questioning. The “comment” section to the proposal Rule, however, seems to recognize that
lawful questioning of an uncharged suspect is not forbidden.

Rule 3.8(d)

This rule governs a prosecutor’s obligation to disclose exculpatory and mitigation
evidence relating to both guilt and punishment. The rule would seem to require disclosure to
the court of anything that a court might possibly consider mitigating evidence in connection
with sentencing. This seems somewhat strange given the otherwise adversarial nature of the
proceedings. We believe that it is more consistent with the ethical obligations of prosecutors in
an adversarial proceeding to make any disclosure of arguably mitigating evidence to the defense
and leave it to counsel to decide if the evidence should be presented to the court for

consideration in imposing sentence.

Rule 3.8(e)

This proposed rule, which would create grounds for attorney discipline to deter
prosecutors from issuing subpoenas to attorneys, appears to be intended to undermine case law.
Nearly all courts have rejected the idea that a special threshold exists before a grand jury
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or reason for the adoption of such a subsection has been posited, particularly as an analogue to
the Rule is not found in the ABA’s model rules, we would argue that its mandates appear to be

unwarranted.
Ruje 3.8(h)

This rule requires a prosecutor to take appropriate steps where the prosecutor discovers
clear and convincing evidence that an innocent person has been convicted. To the extent that it
imposes an obligation to take some remedial measures upon discovering information that
suggests that a person may have been wrongfully convicted, it is redundant in light of the
obligations under Rule 3.8(g). It is our position that the interests of a wrongfully convicted
defendant are best served and the ethical obligations of prosecutors satisfied by the prompt
disclosure to the defense attorney of information that suggests that an innocent person has been

wrongly convicted.

Once again, thank you for the opportunity to comment on behalf on the District
Attorneys Association of the State of New York on the proposed rule on Special
Responsibilities for Prosecutors.

Ve
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President, District Attorneys Association of the
State of New York






